.. ’ HEADQUARTER£. EIGHTH ARMY 

United States Army : 

Office.of the Staff Juttge Advocate 

, > * 

Toko llama, Janan . s 

" . £7 April 1948 

% 

UNITED STATES OF AMERICA VS TSUGIO NISHIDA 
' Review of the Staff Judge Advocate 

1 —!■■■■ mii■" — ., 

' 

li The attached record of trial of Tsugio fishida at Yokohama, 
Japan, from. 5 May'1947 to 7 May 1947, by a Military Commission ap¬ 
pointed by paragraph 1, Special Orders No. 100, Headquarters Eighth 
Army, Jniied States Army, dated 30 April 1947, having, been referred •. 
to the Staff Judge Advocate, this review thereof is submitted to the 
Commanding General.- ' 

Personal Data Concerning Accused 


NaME: Tsugio NishIda 
AGE: 30 ' ' 

RESIDENCE: Dot shown 
iiakITAL sTaTUS: Single 
fiELttTIVES: Not shown • 

EDUCATION: Graduate of law 
college ' 

LOCATION: Primary school teacher 
MILITARY CAREER: Six years in 
Japanese Army, starting, as 
private, later promoted to 1st 
Lt.; assigned to Omori Camp 5 
March 1944 for'intendance work 


DATE OF CONFINEMENT: 23 July 1946 

DATE OF ARRAIGNMENT: 5 May 1947 

PLACE OF TRIAL: Yokohama, Jauan 
PERIOD OF TRIAL: 5 to 7 May 1947 
DATE OF SENTENCE: 7 May 1947 
SENTENCE: CHL for nine (9) years 

CLEMENCY RECOI MENDED BY 
COMMISSION: No 


2. Synopsis of Charges, Pleas, Findings, Legal Sufficiency and 
sentence: 

_ , ' Legally 

Charges and Specifications: Pleas Findings Sustained 


Accused at the times and places 
set forth in -the specifications, * 
and during a time of war between 
the United States and Japan, did , 
violate the Laws and Customs of 
Aar. 

Sp 1: Qn or about 15 August 1945, 
at Omori PW Camp,.Tokyo Area, 

Jmori, Honshu, 1 Japan, accused did 
villfully and unlawfully mistreat 
and abuse Harold T. Hedges, an 
smeriean PW, by beating him and 
by then causing Yapushi ICimura, a. 
jivilian guard, to kick him,, to 
beat him with fists, and a rifle, 
and to stamp upon him with hob¬ 
nailed boots/ as a result of which 
he sustained external and internal 
injuries requiring hospitalization. 

tj ♦ ■ 

sp *2: On or about 29 July 1945, 
at Omori PW Camp, a'ccused did will¬ 
fully and unlawfully mistreat and 
abuse Harold T. Hedges and Charles 
Howard, American PW*s, by causing 
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excepting the words "as a 
result of which the said 
Hedges sustained a broken ear 
drun'L; of the excepted words NO 
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Yasushi Airaura to heat them with 
a rifle butt and fists, to com¬ 
pel them to beat each other and to 
otherwise abuse them, as a result 
of which the said Hedges sustained 
a. broken eardrum. 

bp 3: Between 5 April 1945 and 29 NG FG 

August .1945, at Omori PW Camp, ac¬ 
cused did willfully and unlawfully 
mistreat and abuse numerous unidenti¬ 
fied- Allied PWs by ‘beating and by 
compelling them to strike each 
other. ' 

• bp 4: Between 5 April 1945 and 29 NG G 

-August 1945, at Omori ?W Camp, ac¬ 
cused did willfully and unlawfully 
mistreat ang. abuse one Caverly, an - 
American PW, by beating him and 
knocking him down. 

bp 5: Between 19 December 1944 NG G 

and 29 August' 1945, at Omori FW 
Camp, accused did willfully and 
■unlawfully mistreat and abuse * 

Norman A. Albertson, an American 
PW, by beating him. . 

. .... -4* ♦ 

• \ 
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bp 6: Between 19 December 1944 NG FG 

and 29 August 1945, at Omori PW 
Camp, accused did willfully and 

unlawfully mistreat, torture, .. 

abuse and beat numerous American 
and Allied PW's,. 

UAXBaJK LJGaL PUNILHMINT: Death 

bdNTBNCB IMPObBD: Confinement at hard labor for nine 


Yes 


Yes 


(9) yea rs 


3* burning ry of the Evidence : 

. ■ . I 

- * 

a. For the Prosecution : 

v . r&-f* . 

as to Specification 1 : On ,or about 15 August'1945 
the accused struck PW Hedges in the left jaw with his fist, chipping* 
two of his back teeth and knocking the prisoner of war to the ground, 
.accused again hit the prisoner with his fist- and then ordered the 
guard Aimura to strike and beat the prisoner of war with"’his rifle 

1, 1A, <£, 3, 4, 5, 6, 14). Lt. Bush was sworn as a witness and 
testified that he was a member of the Royal Na/val Volunteer Reserve. 0 
He identified the accused and testified as to the general condition 
of the- camp (R. 5-9), * , 

gA to., specification £ : On or about £9 July 1945 the 
accused caught PW Hedges and Howard with some cucumbers. He had one 
of the guards named ICimura hit and strike the two prisoners with 
his open hand and fist. The guard then forced the two prisoners of 
war to fight each other. He then took his rifle and beat both of 
the prisoners (i£x. 6, 7, 8, 9, 10, 14). 

As to. Specificat ion 3: Hot C-uiltv. 

as to Specification 4 : On or about 5 April 1345 the 
accused struck prisoner of war Caverly ttoo or three times and knocked 
hira to the ground (iCx. 12). 

i " 
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As to Specification 5 : During the time between 19 
December 1944 and 23 August 1945 the accused-, struck PVv Albertson 
several times while the prisoner was standing at attention undergoing 
other punishment (Sx. 13). • .. 

+ As to specification ,6 : Not Guilty* 

b, For- the Defense: > 


The accused, having been by the Commission properly and 
duly advised of his rights, elected to be sworn as a*.witness and to 
testify in his own behalf (H. 27). Accused testified that he was a 
graduate 'of a law university, lie was the intendance officer at the 
camp. He. served as* duty officer about every ten days (R. 28). on' 
one occasion lie found a ?W who was eating a carrot. Upoix inquiry, 
the ?¥ refused to admit it. The accused then lined up the* ^V r| s word¬ 
ing in the garden. Upon thair refusal to admit who took the carrot, 
Ah Hedges stepped forward and admitted that he had" stolen it. This 
angered the accused and he struck the PVf with his fists. Re <at no 
time ordered Aimura, one of the guards, to strike the prisoner of 
war (R, 29). He did not know that Aimura had struck a ,prisoner of 
war until after his confinement at L ugamo Prison (R. 30) o . He never 
struck any other prisoner of war (R. 31). On another occasion, he 
found two PVR s with cucumbers in their possession. He turned them 

but did not order him to beat and mistreat 


over to the guard Aimura., 
these two PVR s (R-* *32, 35) 


> w,. The accused testified that he did not 
beat or mistreat an unidentified prisoner of war on any occasion and 
that he did not personally recall ?U Caverly or Albertson or Leibold, 
lie never at any time made P¥ f s stand at attention for long periods 
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time. Ke never struck 
.33). 


- W ~ W ^ ^ ^ ^ ^ 

PH Stoddard for making soup in the field 


Aa Yoshitono Okingowa, secretary for the Red Cross in 

Japan., testified that he was; acquainted wit.ix_.the accused, had ob¬ 
served the accused while at work and that he at no time saw him 
mistreat any ?W (E. 19). 

Ryoiciii ITemoto testified that the accused was, during 
the time in question, under his supervision and that accused was 
positive and earnest in his work. He had never heard of the accused 
mistreating the. PW f s (R, 21), 

Hinao OKumura testified that he 


I Cl kJ 


when they found two Pl f s eating a carrot; that 


with the accused 
accused.gave the R r, s 
a warning and also warned.the guard Aimura; that acchsed struck the 
Pb and the guard; that the guard Cl mu r a then struck the at the 
time, but that he did not see the accused strike or mistreat other 
Ph T s (R. 23), On cross-examination the witness testified that he 
thought that the accused hit the TV A who fell backwards to the 


ground. 

(r• 24). 


He thought the accused was 


giving 


a warning to the ^uard 


Tsuru 3 r a la to testified that he saw the accused discover 
one two PVR s with cucumbers which were taken from the garden and saw 
tiie accused leave witn. the two PYRs,. He did not at the time see him 
hit or strike them*(R. 27).. 

4. Errors and Irregularities : 

There are no errors or irregularities which injuriously 
affect any substantial rights of the accused. The trial was held 
without partiality and adequate opportunity was given to the accused 
to present any matter in his defense that he might desire. The ac¬ 
cused was ably represented by American and Japanese counsel and he 
fully cooperated in his defense. ' 
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. •/ j/ —* 

A ( M t<Ui 


PURL: https://www.legal-tools.org/doc/ 1 


I 


i 


i 



b. .- There is no evidence that the accused was insane or 
otherwise incompetent at the time of the trial or at the time of the 
alleged commission of the offenses. ‘ Insanity was not an issue at 
the trial* 1 . 


There have been no questions raised in the record that 
wore not properly decided by.°the Commission upon the hearing of the 
evidence,.presented./ Two-thirds- of the members of the Commission 
present at the time the vote was taken concurred in the 'findings and 
sentence. 


d* The various objections and motions made during the trial 
were ruled upon by the Law Member of the Commission and his rulings 

taereon cannot be said to be prejudicial to the rights of the accused. 

? 

M • 3 . . 

, * e. There is sufficient competent evidence in the.record 
o£ trial to support the- findings and sentence of the Commission. 


The compelling evidence of 


guilt properly introduced is of such 
quantity and quality as. to preclude in the minds of conscientious 
and reasonable men any findings except that of guilty. There appear 
to be no mitigating circumstances and no justification for the 
crimes committed by the accused (Case Docket N6. 55, Murakami; 


124, hato; No. 84, *Yana ru; 


No. 39, Farita). 


5. Opinion : 

«* 

a. The record is legally sufficient to sustain the findings 
and sentence of the-Commission (R. 44). The charge and specifications 
of which the accused, was convicted allege a violation of the laws^ 
and customs of war committed at the times and place alleged therein 

by the accused, an enemy national a# a time when a state of war 
existed between the- Jnitefi states and Taoan. The Commission which 
was appointed to hear the case had jurisdiction of the accused and 
the subject matter under LCa? Regulations (AC 000.5 (5 Dec 45) IfA 
subject, ^Regulations Governing the Trials of Accused War criminals, v? 
andvamendments thereto as prescribed by the Supreme Commander for 
the Allied Powers. The Commission was constituted by proper 
authority and had jurisdiction of both the accused and tile offenses 
(Lee citations, Par 4(e) above). 

b. There is sufficient evidence in the 
including she affidavits and written statements 


record of trial, 
properly received 


j m evidence by the Commission,Which conclusively establishes the 

•* _ ' _ . ’ « i . j 


guilt of the 


accuse 


d for i/he offenses of f hich 


na 


wa s 


convicted. 


c. The defense counsel in his brief and motion filed herein 
contended that the beatings of the prisoners of war as alleged in the 
specifications and proved by the evidence submitted by the prosecution 
resulted merely in being simple assaults and of small consequence* 
ilowe.ver, in reading the affidavits of the prisoners of war who were 
at the time confined at the prisoner of war camp, where the offenses 
alleged were committed, and who personally knew the facts, some of the 
witnesses in their affidavits stating that they had observed some of 

the beatings and also the expressions.on.the—face of the accused at^ 

the time he committed the alleged offenses, it must be considered that 
the striking and hitting with the fists, the chipping.of two teeth 
from the mouth of PV Hedges, and the striking Hof the two ^W f s with 
the rifle by'the guard during the' time the accused was officer of 


da 


effect 


the day and performing his duties as such officer 
teinly amount to more than simple assaults, but arc 
the evidence, reveals, batteries of a grave types Assuming that it 
true that such battery would amount to and merit a punishment of a 
jail sentence and a email fine in a police court within the "Tpited 
states, this should not and does riot make It a test of punishment to 
be meted out for war crimes. 


is 
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1Q/1( - * . 5* 01 " tile declaration of^Rtsdam of July 6, 

1945, states that ^ stern justice shall be meted out to all 
war criminals including those who have ‘visited cruelties ut>on*'nri * 

^St rS ? ept ;. of Etate Bull., Vol, XIII, No. 318, pn. 5,''l37, 

}* 8i ' P hia declaration was accepted by the Japanese Government bv 
its note of August 10, 1945 (U. Dept, of State Bull. Yol tttt 

346) 320 ’ 3 ‘ 2 ° 5 ^ ( A PP lic htion of Yamashita, 66, f. ct. 340, pp. 345, 

'"X 

*• 

. . . ®r Should the argument as presented bythe defense counsel 

in his motion and orief as to punishment prevail, then 8C4 P would 
have so adopted the scale of punishment used in nolice courts within 
the Jmted Uates. Certainly the offenses committed'by the accused 
deserve more punistoent than that which a police court would assess. 

■ The Geneva Convention prbvides. that humane treatment shall.be viven 
and- accorded to prisoners of war. The liberty Of a prisoner of war 
mle confined in a prisoner of war camp cannot be passed without 
comment as this has- been stressed in the defense counsel's brief. 

It is a nnown fact that a prisoner of war is at the mercy of his cap. 
.tors and he cannot and dares not exercise the rights and privileges 
accorded him under the laws of the'United Ltates, he~is precluded 
from exercising such rights while a prisoner of war and it is a 
recognized fact that he is unable to and dares not defend himself 
wnen punishment is administered by the captor. 

^f# The defense contends in his motiohv^nd brief that the 
accused is charged with corporal punishment, and that "corporal 
punishment.of prisoner. 4 .' of war under the circumstances and evidence 
submitted in this case is not a violation of International Law." 
Corporal punislment is expressly forbidden by Article 46 of the 
Geneva Convention, and under the authority of the cases cited herein 
the accused was bound thereby, and his acts in inflicting corooral 
punishment upon prisoners of war was definitely a war crime. ” Tn 
view 01 v;hat has been said hereinabove, it is considered that the 
other contentions as set out in defense counsels brief and motion 
are ii. effect .academic and need not be discussed herein (Case rocket 

No. 168, Ha shimoto;. No. 9, Hagakura; No. 17, Tana Tr ama et al • No. 80, 
Adachi). 9 

6. Recommendations : 

a. There are no letters of clemency from any members of 
the Commission or from others. 

b. The Commission sentenced the accused to confinement at 
hard..labor for a period of nine (9) years. r he sentence is leral 
and is not excessive. 

& ' ’ * ' 

c. The defense in its motion and brief has* asked' that the 
sentence in this case be modified, to which the prosecution (Major 

Goodman) is not replying. It is recommended that the motion be 
denied. 

v 

a. . It is recommended that the sentence be approved. In 
compliance with the established policy, owing to the length of time 
accused has spent in confinement prior to the date of sentence, it 
is recommended that nine and one-half (9^) months of the confinement 
at hard labor imposed be remitted. Accused was confined 23 July* 
1946; he was sentenced 7 May 1947. Rugamo Prison, Tokyo, Honshu, 
Japan is the appropriate place of confinement. 

7, Action: 

^ Attached hereto is a form of action designed to carry into 
effect tne above recommendations should they meet with your approval- 

OPORGP R. TAYLOR 

Reviewer 

Judge Advocate Section 
(p 5, NILIIIDA, Case '136) 
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I concur. As an officer and educated man the-accused should be held 
to very strict accountability for his barbarous deeds, more so in 

fact than if he were of lesser degree. His sentence correctly re¬ 
flects his crimes., ' : 


ALLAN R. BROWNE 
Lt Colonel JAGD 
Army Judge Advocate 
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